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Definition of marriage

Article 38 of the Constitution of Lithuania states that the family is the foundation of society and the state.
The state protects and takes care of the family — mother and father and children. Article 3.7(1) of the Civil
Code of the Republic of Lithuania (c.c.) stipulates that marriage shall be contracted by the voluntary mutual
consent of a man and a woman and shall be formalized in the manner prescribed by law. Article 3.12 of the
Civil Code expressly prohibits same-sex marriage and states that marriage is permitted only between
persons of opposite sex. Marriage is possible if at least one of the spouses is a Lithuanian citizen or
a foreigner with a residence permit in Lithuania, and if both spouses are at least 18 years old. A Lithuanian
citizen wishing to marry a foreigner submits an application to the registry office of the place of residence
of one of the future spouses or his or her parents. Both future spouses must be present when filing the
application.

In 2019, the Constitutional Court ruled that Lithuania must grant a residence permit to a foreigner
who married a Lithuanian in another country, even though the country does not allow same-sex marriages?.
The Constitutional Court noted that the provisions of the Constitution relating to the membership of the
Republic of Lithuania in the European Union also apply to this case. The Court also recalled that Lithuania's
full participation as a member of the EU is a constitutional imperative based on the declaration of the
sovereign will of the people, which implies the constitutional obligation of the state to respect EU law. The
source of interpretation of the laws of the Republic of Lithuania, including the Constitution, in these areas
is the law of the European Union, in which, according to Article 1 of the Constitutional Law on the
Membership of the Republic of Lithuania in the European Union, the Republic of Lithuania shares or
entrusts the competences of state institutions to the European Union. In this regard, in the context of the
present case, the Constitutional Court stated that the provisions of the Constitution concerning the free
movement of citizens of the European Union and the Republic of Lithuania within the European Union,

including the Republic of Lithuania, must be interpreted taking into account the relevant provisions of the

2 A third-country national (Belarusian) who entered into a same-sex marriage with a Lithuanian citizen in Denmark has applied
to the Migration Department of the Republic of Lithuania for a temporary residence permit in Lithuania based on the principle
of family reunification. Under the Law On the Legal Status of Foreigners, foreigners can come to Lithuania to live with their
spouses (or registered partners) and apply for a residence permit in Lithuania. However, the Migration Department denied him
a residence permit, stating that he did not fall under Article 43(1) of the law (as same-sex marriages and partnerships are not
recognized in Lithuania). The applicant appealed the decision to the Vilnius Regional Administrative Court and then to the
Supreme Administrative Court. The court then filed a complaint with the Constitutional Court on the constitutionality of the
above-mentioned provision of the Law on the Legal Status of Foreigners.
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law of the European Union’. The Constitutional Court explained that in the procedure of migrating to
Lithuania, persons are considered as spouses (and registered partners) regardless of their sexual orientation.
Therefore, if a marriage (or registered partnership) between persons of the same sex has been legally
concluded abroad, these spouses (partners) may obtain a residence permit in Lithuania on the basis of family
reunification.

In addition, the Constitutional Court of Lithuania reiterated the 2011 argument that the
constitutional concept of family cannot be derived solely from the institution of marriage, which is
consolidated in Article 38(6) of the Constitution, but that families can be established on a basis other than
marriage. The Court noted that the constitutional concept of family was gender neutral. According to Article
38 (1) and (2) of the Constitution, in conjunction with the principle of equality and the prohibition of
discrimination expressed in Article 29 of the Constitution, protection is extended to all families, understood
as permanent or long-term relationships between persons, characterized by mutual understanding and
responsibility, affection, assistance, including the voluntary assumption of certain rights and obligations.

The Court went on to state that Article 38(1) of the Constitution implies an obligation on the part of
the state to establish, by means of laws and other legal acts, such legal regulations as will ensure the
protection of the family as a constitutional value. This implies the obligation not only to establish legal
regulations that create the conditions for the proper functioning of the family, but also to strengthen family
relations and protect family members so as not to create conditions that discriminate against their
participants (in the case of informal unions of a man and a woman living together, their children, adopted
children, or when they raise a child of one of the parents or an adopted child, etc.). However, since the main
issue was the lack of a residence permit, the Court focused on the family rights of same-sex couples in
terms of migration law (the broader context was not analyzed: tax law, inheritance law, etc.). The
Constitutional Court pointed out that the Lithuanian legislator had to establish a separate legal regime for
the movement of persons within the EU, which would apply to a relationship formed by two persons of the
same sex legally residing in another country on the basis of a marriage or registered partnership. In practice,
this meant that Lithuania had to adopt a law according to which a foreigner acquires the right of residence
with a member of his family (a citizen of the Republic of Lithuania or a foreigner legally residing in

Lithuania with whom he has entered into a marriage or registered partnership in another country).

3 Konstitucinis Teismas: Lietuva turi pripaZinti uZsienyje sudarytas tos pacios Iyties asmeny “Teisés Problemos”, 11.01.2019,
https://www.teise.pro/index.php/2019/01/1 1/konstitucinis-teismas-lietuva-turi-pripazinti-uzsienyje-sudarytas-tos-pacios-lyties-
asmenu-santuokas/ [accessed: 26.09.2023].
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Although the purpose of Lithuanian legislation is to protect the constitutional concept of marriage
by free consent between a man and a woman and the historically formed family model based on this
concept, according to the Constitutional Court, the legal regulation according to which a foreigner cannot
enter and live in Lithuania with a member of his family — a citizen of the Republic of Lithuania or a person
legally residing in Lithuania — cannot be derived solely from gender identity and/or sexual orientation. In
addition, after analyzing the provisions of national legislation, it was found that the current legislation does
not precisely indicate that a foreigner and his or her spouse or partner must be of different sexes. At the
same time, it was emphasized that one cannot conclude that these laws are unconstitutional — what matters
is their correct interpretation. Interestingly, although the Court's decision was based on the right to free
movement of persons within the EU, it was not clear from the circumstances presented in the decision
whether the marriage between the Lithuanian and the Belarusian had already been concluded while they
were in Denmark or whether they had gone to Denmark to get married. It is therefore unclear whether the
right to free movement in the EU should be justified in this case®.

Most relevant to the present case was the Constitutional Court's interpretation of the Constitution,
according to which the family is gender-neutral. To this day, marriage between a man and a woman remains

the only model of marriage regulated by law.

Same-sex relationships

Lithuania does not recognize civil unions for either same-sex or opposite-sex couples. While this issue has
been widely discussed in the past®, it was only after the 2020 parliamentary elections that the liberal
Freedom Party (Laisvés partija), for which civil unions were a flagship issue during the election campaign,
took up the discussion. In May 2021, the party submitted a bill that defined a civil partnership as: “the
cohabitation of two persons (partners), registered in accordance with the procedure established by legal acts
in order to establish and (or) develop and protect the relationship of these persons”. According to the
proposal, a partnership could be entered into by persons of the same sex as well as by persons of the opposite
sex. The proposal did not address the concept of family and did not allow partners to adopt children. The

initiative was ultimately defeated (lack of support from coalition partners) as same-sex unions remained

4 A. Limanteé, Stipréjantis tos pacios lyties asmeny Seiminiy santykiy teisinis pripaZinimas Europoje “Teisés Problemos” 2019,
1(97), p. 21-46.

5 G. Navaitis, V. Gaidys, Lietuvos gyventojy poZiiiris j tos pacios Iyties pory Seimines teises “Sociologija. Mintis ir veiksmas”,
2015, Vol. 2, No. 37, p. 120-126.
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a contentious issue in the state, with opponents arguing that it would undermine the traditional family
model. Another attempt was made in May 2023: Parliament passed a bill on civil unions in its first reading.
It would legalize civil unions for same-sex and opposite-sex couples. According to it, partners who enter
into a civil union will have the right to joint ownership (other forms of property will also be possible),
inheritance and exemption from inheritance tax. They will also have the ability to act on their own behalf
and interests, represent each other in health matters, receive health-related information, etc. The current bill
is a compromise of the previous one. The bill is expected to stipulate that entering into a partnership does
not create a marital relationship — a nod to the opposition to mobilize the missing votes. It remains to be
seen whether the bill will ultimately be voted on (there are many indications that it will). Not only does the
initiative face opposition from the opposition parties, but not all members of the Freedom Party support the
bill, even though the issue is on the party's agenda. In addition, part of the opposition opposes the
legalization of partnership, saying that this is not the time to create social divisions during Russia's war
with Ukraine.

Although the law has not yet been adopted, certain mechanisms for protecting the rights of persons
in informal unions have been developed through court decisions. Disputes over the ownership of property
are resolved by applying the general provisions of the Civil Code on civil contracts and/or the general
provisions on joint ownership.

Interestingly, Chapter XV of Part Three of the Lithuanian Civil Code contains provisions on
cohabitation of unmarried persons. Although it entered into force in 2001, this chapter is an exception. The
Law on the Entry into Force of the Civil Code stipulated that this chapter would enter into force only after
the adoption of a separate law on the procedure for registering civil unions (to date, such a law has not been
adopted). The content of the regulation provides for certain limited rights and obligations for unmarried
couples. First, the law regulates the property relations of a man and a woman who have lived together for
at least one year after registering their partnership under the procedure provided by the law for establishing
family relations without registering as a married couple. Secondly, the law regulates the property relations

in so far as property has been acquired and is used jointly by the parties to the relationship.

Marriage and the institution of parenthood

As noted above, in Lithuania, civil unions — both same-sex and informal unions between a man and
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a woman — have limited rights with respect to child rearing and adoption. This means that only those who
are married have equal rights to the education or health care of children. The draft law currently under
consideration in Lithuania does not provide for this possibility, either for heterosexual or same-sex couples®.
The lack of civil unions created difficulties not only for same-sex couples, but also for man-woman couples
living in informal unions if they had children from a previous relationship. (They could not pick them up
from kindergarten or take them to the doctor, nor could they obtain medical information about their partner's
children without a notarized power of attorney.) The public remained skeptical about the changes. A 2014
poll revealed the unanimous opinion of Lithuanian citizens. 86% of respondents were against registering
same-sex partnerships, while 13% were in favor. At the same time, the survey showed that 95% of
respondents were against extending family rights to those in same-sex unions, indicating the Lithuanian
public's negative attitude towards extending family law to same-sex.

Legislation in Lithuania is based on the belief that every person, regardless of sexual orientation, is
entitled to respect both in terms of legal norms and human dignity. All people are equal in dignity and
rights, regardless of personal characteristics. This is guaranteed both by international law and by the
provisions of the Constitution of the Republic of Lithuania. However, the recognition of equality does not
mean that people should be treated equally in different situations of life, taking into account the peculiarities
of society. As for the institution of marriage, its main purpose is to create a family union. The family is
mentioned both in international documents and in the Constitution of the Republic of Lithuania as the main
cell of society and its foundation. The following factors are considered to be the basis of the approach to
the institution of marriage as a union between a man and a woman in Lithuania’:

1. Recognizing the union of a man and a woman as the foundation of society and the state in

which new members of society and citizens of the state are born, raised, and educated.

2. Representatives of the social sciences agree that it is best for a child to be raised in the family

of a man and a woman who are the child's biological parents.

3. Promoting same-sex marriages would be promoting homosexual unions, which scientific

evidence shows pose risks to the physical and mental health of their participants.

% In 2013 The European Court of Human Rights issued a judgment (X and Others v. Austria, 19010/07) that established the
principle that adoption of a child from a previous relationship of one partner by the other partner of the same sex should be
allowed on the same basis as for heterosexual couples. The law on civil unions in Lithuania under discussion does not provide
for adoption by either heterosexual or same-sex couples, so it would not be discriminatory.

7 Teismy sistemos naujienos, Homoseksualiy asmeny santuoka - prigimtiné teisé ar privilegija? “Lietuvos Teismai”, 17.11.2020,
https://www.teismai.lt/It/naujienos/teismu-sistemos-naujienos/homoseksualiu-asmenu-santuoka-prigimtine-teise-ar-
privilegija/8197 [accessed: 26.09.2023].
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4. Expanding the boundaries of family and/or marriage leads to other forms of marriage. This
opens the door to polygamy, group marriages, or other even less acceptable forms, such as marriages

involving young girls.

The European Court of Human Rights held in Schalk and Kopf v. Austria (30141/04) that neither
Article 12 of the European Convention on Human Rights, which refers to the right to marry, nor Article 8
in conjunction with Article 14, grant a right to same-sex marriage, leaving this regulation to national
authorities. As a phenomenon, this right derives from moral norms, from rules formed in society to protect
the common good.

In April 2023, for the first time in the history of Lithuania, three homosexual couples went to court
over the legalization of same-sex partnerships, demanding the registration of a union concluded abroad
(registration in the civil registry), as well as the recognition and registration of same-sex marriages in
Lithuania. The case was initiated by the Tolerance Youth Association. If the court grants the petitioners'
requests, it would mean that same-sex couples are families and would be granted rights that previously
were only available to married people.

As the practice of European countries shows, legislation that began with partial legal protection for people
in such unions has evolved to give them broad rights, including family rights. A case in point is Estonia,
which — after passing a law on civil unions in 2014 — passed a law on marriage equality in 2023. Such
a tactic is used when a majority of the public is against equating same-sex couples with the institution of
the family. The idea is to convince the public that the change is not a big one and that it will have no impact

on the basic categories of meaning and values recognized by society.

Applications

In recent years, there has been a trend in some countries in the European Union and in countries influenced
by Western legal traditions to begin legally recognizing same-sex partnerships and/or same-sex
relationships. The practice of non-discrimination has been regulated by European Union law, and some
countries have amended their national laws to grant civil partnerships or same-sex unions the rights that
previously only married women and men had. Lithuania is currently one of the few EU member states
where there is no legal recognition of family relationships for same-sex couples — Lithuanian law does not

allow same-sex couples to marry or enter into a civil partnership.
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The Constitutional Court’s 2019 decision to allow a foreigner who married a Lithuanian in another
country to stay in Lithuania was significant in clarifying the concept of family in Lithuania. This is because
it recognized that family, unlike the concept of marriage, is gender-neutral and can include a same-sex
union, especially if it is legally established abroad on the basis of marriage or registered partnership. In this
respect, it is in line with the European approach to the protection of human rights, according to which the
dignity of every person and the life of every family should be respected.

In Lithuania, the decisions of the European Court of Human Rights are respected and can be part of
national law. However, this is done only in exceptional cases and only when there is a reason to do so. The
Court of Justice of the European Union has obliged EU countries without mechanisms for recognizing
same-sex couples to allow one of the partners — if he or she is not an EU citizen — to reside in that country.
This is exactly what happened in Lithuania. Since the EU is a community whose basic principles include
the free movement of people and the protection of family life, it would be unfair to prevent one type of
family from living together if they married in another EU country. However, the ruling did not indicate the
need to change the definition of marriage, but only the need to respect the rights of foreigners who wish to
settle in the country. Thus, according to the official narrative, the Constitutional Court's interpretation
applies only to migration procedures, as the Court did not comment on the regulation of civil relations. The
Lithuanian National LGBT Rights Organization set a goal in 1996 to get the Lithuanian Constitution
amended to prohibit discrimination based on sexual orientation. With its 2019 ruling, the Constitutional
Court made it possible for people in legal partnerships to assert their rights in court. Although this decision
has been met with opposition from part of the public, it is possible that in the future at least some of the
same-sex marriages and partnerships legally contracted in other EU countries will be recognized in
Lithuania. However, factors related to religious and moral attitudes and beliefs raise questions about the
limits of rights and concerns about potential threats to society.

The pursuit of rights in the courts can shape legal practice. Therefore, it is possible that the situation
in Lithuania could be a repeat of the Estonian case, when the Law on Civil Unions was adopted in 2014,

but was not accompanied by any laws or regulations for the implementation of its provisions until 2023.
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