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Introductory remarks

In contrast to the constitutions of many European countries, the Austrian Constitution does not contain

any provisions on marriage. Article 7 of the Constitution of the Republic of Austria only contains

provisions on the equality of all citizens, prohibiting discrimination on the basis of, among other things,

sex, religion or birth?. In addition, the Linder are obliged to ensure equality between men and women?.
Provisions regarding the institution of marriage are found in the Austrian Civil Code. Article 4

states that “Marriage is contracted between two persons who have chosen to live in an indissoluble union,

to bring up children together and to support each other”*

. The issue of the sex of the marriage partners is
completely ignored and the legislator emphasizes the goals of marriage, which are the mutual support of
the spouses and the effort to raise children together.

Doctrine and jurisprudence have taken the view that, with regard to the institution of marriage, it
is necessary to refer to the provisions of international law applicable to Austria. Among the provisions of
international law that should be mentioned here are, in particular, Article 9 of the Charter of Fundamental
Rights of the European Union’, Article 12 of the European Convention for the Protection of Human
Rights and Fundamental Freedoms®.

The basis for the formulation and wording of Article 9 of the Charter of Fundamental Rights of
the European Union is Article 12 of the European Convention for the Protection of Human Rights and
Fundamental Freedoms, which reads as follows: “Men and women of marriageable age have the right to
marry and to found a family, according to the national laws governing the exercise of this right”.

Therefore, Article 9 of the Charter of Fundamental Rights adopts the following wording: “The right to

marry and the right to found a family shall be guaranteed in accordance with the national laws governing

2 Article 7 of the Austrian Constitution — Bundesverfassungsgesetz — ,,(1) Alle Staatsbiirger sind vor dem Gesetz gleich.
Vorrechte der Geburt, des Geschlechtes, des Standes, der Klasse und des Bekenntnisses sind ausgeschlossen, BGBI. I Nr.
222/2022 (NR: GP XXVII TA 2981/A AB 1869 S. 189. BR: AB 11135 S. 949) [in:] Bundesrecht konsolidiert: Gesamte

Rechtsvorschrift fiir Bundes-Verfassungsgesetz, Fassung vom 18.12.2023,
https://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=bundesnormen&Gesetzesnummer=10000138 [accessed:
28.02.2023].

3 Article 7(2) of the Constitution of the Republic of Austria.

4 Art. 4 Allgemeines biirgerliches Gesetzbuch — Austrian Civil Code, ,,Die Familien-Verhiltnisse werden durch den Ehevertrag
gegriindet. In dem Ehevertrage erkldren zwey Personen gesetzméBig ihren Willen, in unzertrennlicher Gemeinschaft zu leben,
Kinder Zu zeugen, sie zu erziehen, und sich gegenseitigen Beystand zu leisten®,
https://www.ris.bka.gv.at/NormDokument.wxe?Abfrage=Bundesnormen&Gesetzesnummer=10001622&Paragraf=44
[accessed: 1.03.2023].

5 Charter of Fundamental Rights of the European Union, https://fra.curopa.eu/pl/eu-charter/article/9-prawo-do-zawarcia-
malzenstwa-i-prawo-do-zalozenia-rodziny [accessed: 1.03.2023].

6 European Convention on Human Rights, https://www.echr.coe.int/documents/convention_pol.pdf [accessed: 22.03.2023].
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the exercise of these rights”. Thus, a legal provision was created “to cover cases in which national
legislation recognizes options for family formation other than marriage. This article neither provides for
nor prohibits the granting of marriage status to same-sex unions. This right is therefore similar to that
provided for in the ECHR, but its scope may be extended if national legislation so provides™’. In
interpreting the definitions of marriage and parenthood, the legal scholars and jurisprudence of the courts
of the Republic of Austria is firmly of the opinion that the above-mentioned international legal

instruments should be followed.

State regulations — examples

Nine state constitutions contain marriage provisions. For example, Article 4 of the Lower Austrian
Constitution states: “The family must be supported in its various forms and has a special duty to promote
the development of children and adolescents™®. Article 13 of the constitution of Upper Austria stipulates
that the family, as the basis of society, is subject to the legal protection of the state’. According to Article
9 of the Constitution of the Province of Salzburg, it is the duty of the state to ensure the orderly
development of the country, both economically, socially, health-wise and culturally, with a sense of
responsibility for future generations'”. It is therefore the aim of the state to support the family in creating
a child-friendly society. Article 8 of the Vorarlberg State Constitution guarantees the protection of

marriage and family and the rights of parents and children!!.

The institution of marriage in the law

As mentioned above, Section 4 of the Austrian Civil Code. (Allgemeines biirgerliches Gesetzbuch

7 Charter of Fundamental Rights of the European Union, op. cit. [accessed: 2.03.3023].

8 Constitution of the State of Lower Austria, NO Landesverfassung 1979 — NO LV 1979, ,,Das Land Niederdsterreich hat die
Familie in ihren verschiedenen Erscheinungsformen zu unterstiitzen und die Anliegen der Kinder und Jugendlichen besonders
zu fordern®, https://www.verfassungen.at/niederoesterreich/index.htm [accessed: 1.03.2023].

° Constitution of the State of Upper Austria, Landes-Verfassungsgesetz Oberdsterreich 1991 — L-VG. 1991, ,Das Land
Oberosterreich schiitzt und fordert die Familie als Grundlage der menschlichen Gesellschaft®.

10 Constitution of the State of Salzburg, Landesverfassungsgesetz vom 10. Dezember 1998, LGBI. Nr. 6/1999, betreffend die
Erginzung der Landes-Verfassungsgesetz-Novelle 1998 ,,Aufgabe des Landes ist es, fiir eine geordnete Gesamtentwicklung
des Landes zu sorgen, die den wirtschaftlichen, sozialen, gesundheitlichen und kulturellen Bediirfnissen seiner Bevdlkerung
auch in Wahrnehmung der Verantwortung fiir kiinftige Generationen Rechnung trdgt. In diesem Sinn sind Aufgaben und
Zielsetzungen des staatlichen Handelns des Landes insbesondere: (...) die Anerkennung der Stellung der Familie in
Gesellschaft und Staat und die Erreichung einer kinderfreundlichen Gesellschaft®; Kundmachung der Salzburger
Landesregierung https://www.verfassungen.at/salzburg/index.htm [accessed: 1.03.2023].

' Article 8 of the Constitution of the State of Voralberg Verfassungsgesetz iiber die Verfassung des Landes Vorarlberg, StF:
LGBI.Nr. 9/1999 ,,Das Land hat die Ehe und die Familie als natiirliche Grundlage der menschlichen Gesellschaft zu schiitzen
und zu fordern®.
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ABGB) states that marriage is the union of two people who have voluntarily agreed to marry for the
purpose of supporting each other and raising children. The provision of Article 89 contains a guarantee of
equal rights and obligations for both spouses'?. In accordance with the provisions of Article 91 of the
Civil Code, spouses should organize their joint life, in particular the management of the household,
employment, mutual assistance and custody, with a view to the welfare of each other and the children, in
order to achieve a full balance of their contribution to the marriage and joint life. Spouses have the right
to a common surname, even if they have adopted one composed of the surnames of both spouses'®. The
spouses are equally committed to the well-being of the family'#. The duties of the spouses in caring for
the welfare of the family should be divided in such a way that each fulfills a part of them, whether in the
form of work or income!®. Sections 1233 to 1237 of the Civil Code govern property relations between

spouses'.

Views of legal scholars

n Austria, legal scholars have argued that a varied analysis of the laws and regulations in the various
states suggests that it is not advisable to be guided by political views on marriage. Nor is it advisable to
deplore the outdated ideal of the family, as the conservative forces do, or to free it from all notions, as the
“progressive” forces do!’. There is a certain image of the family in the social imagination, which is
reflected in the rulings of the European Court of Human Rights (ECHR). Its opinions are used to interpret

the constitutions of the states that have signed the European Convention on Human Rights!®,

Registered partnerships and same-sex marriages
In the Republic of Austria, the possibility for two people of the same sex to enter into a registered
partnership was introduced on January 1, 2010.

In contrast, as of January 1, 2019, people of different genders will be able to choose whether to

12°§ 89 Allgemeines biirgerliches Gesetzbuch ,,Die persénlichen Rechte und Pflichten der Ehegatten im Verhiltnis zueinander
sind, soweit in diesem Hauptstiick nicht anderes bestimmt ist, gleich®.

13°§ 93(1-3) of the Civil Code — Allgemeines biirgerliches Gesetzbuch.

14§ Section 94(1) and Section 95 of the Civil Code — Allgemeines biirgerliches Gesetzbuch.

15§ 94-100 of the Civil Code — All gemeines biirgerliches Gesetzbuch.

16 § 1233 to 1237 of the Civil Code - Allgemeines biirgerliches Gesetzbuch,
https://www.oesterreich.gv.at/themen/familie_und_partnerschaft/heirat/2/Seite.070320.html [accessed: 1.03.2023].

7W. Maza, Familie und Verfassung in Osterreich, Eine kurze Analyse der verfassungsrechtlichen Regelungen, Wien 2011,

p. 3.
18 Tbidem.
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marry or enter into a registered partnership — partnerships are open to both same-sex and opposite-sex
couples in Austria'®2°,

The possibility of civil marriage for same-sex couples has long been a request and demand of the
Vienna Municipal Council (also as one of the states). On November 24, 2011, the Vienna Landtag
formally approached the Federal Government of the Republic of Austria with a draft resolution to reform
the definition and thus the institution of marriage by introducing the possibility for same-sex couples to
marry. In a decision of December 4, 2017%!, the Austrian Constitutional Court (Verfassungsgerichtshof —
VIfGH) allowed same-sex couples to marry under civil law as of January 1, 2019. he Republic of Austria
thus joined a number of other EU countries, such as Norway, Sweden, the United Kingdom, Belgium,
France, Spain, Portugal, Iceland, the Netherlands, Slovenia, Greenland and Switzerland, where "marriage
for all" is already possible??.

It should be noted that civil partnerships have not been abolished — people of different sexes can
enter into a civil partnership. A registered partnership is entered into with the simultaneous and personal
presence of both partners at the registry office?®. The registrar asks the partners, in the presence of two
witnesses (if necessary only one or without witnesses), individually and one after the other, whether they
wish to enter into a registered partnership. If they answer in the affirmative, he declares that they have
entered into a partnership. It is also possible to conclude it outside the seat of the registry office, provided
that the place corresponds to the power and gravity of the situation. The registrar shall draw up a record
of the partnership.

A partnership can be formed between two people of the same or opposite sex?*. The duties and
rights of these persons are no different from those of spouses®.

With regard to the capacity to marry persons from other countries, the same requirements apply as

for civil partnerships. In some countries, proof of capacity to enter into a registered partnership with

19 H. Graupner, Rechtliche Situation zur Eingetragenen Partnerchaft und zur Ehe, 2020, p. 4 ff.
20 Bundesministerium, Europdische und internationale Angelegenheiten, https://www.bmeia.gv.at/reise-services/leben-im-
ausland/dokumente-personenstand-familie/ehe-und-familienrecht/ [accessed: 1.03.2023].

2 G 258-259/2017-9, Verfassungsgerichtshof, Freyung 8, A-1010 Wien,
https://www.vfgh.gv.at/downloads/VfGH_Entscheidung_G_258-2017_ua_Ehe_gleichgeschlechtl_Paare.pdf [accessed:
22.03.2023].

22 Rechtliche Situation zur Eingetragenen Partnerschaft und zur Ehe, https://www.wien.gv.at/menschen/queer/sexuelle-
orientierung/recht/ep.html [accessed: 1.03.2023].
23 § Section 6 of the Federal Partnership Act, Bundesgesetz iiber die eingetragene Partnerschaft (Eingetragene Partnerschaft-

Gesetz — EPG), https://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=20006586
[accessed: 1.03.2023].
2 Ibidem.

2 Ibidem, § 5-12.
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a person of Austrian nationality or Austrian personal status (refugees recognized in Austria within the
meaning of the Geneva Convention, stateless persons and persons of undetermined nationality residing
permanently in Austria) is required. This applies in particular to the prohibition of bigamy. A person
entering into a registered partnership (as well as a person entering into a marriage) must be of legal age
and must not be in the same relationship with another person®.

The question arises as to why civil partnerships have become so interesting to people of different
sexes that they prefer them to marriage. The Civil Partnership Act contains numerous provisions for the
functioning of this type of relationship. First of all, Austrian law — unlike German law — has not abolished
the rule of engagement. In Austrian law, the engagement has legal consequences prior to marriage, while
there is no such institution in the law on registered partnerships. A person who breaks off a betrothal is
obliged to pay an appropriate amount of compensation to the other person. Moreover, in the case of
divorce — dissolution of a civil partnership — the legislator has not provided for alimony for the duration
of child custody. On the other hand, in the case of divorce, the Civil Code provides that, regardless of
who is at fault, maintenance is due to the partner who has devoted or continues to devote most of his or
her time to the upbringing of the children®’. There is no such provision in the law on civil unions, which
is based on the — now outdated — assumption that civil partnerships have no children. Predicting the

consequences of such solutions is therefore the task of a rational legislator.

Summary

The Republic of Austria is a federal state with a single federal constitution, but in addition, each of the
nine federal states has its own constitution. Each defines the institution of marriage and parenthood in its
own way. Doctrine and case law have adopted the view that the interpretation of national and state
constitutional provisions should be made in accordance with the provisions of Article 12 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms and Article 9 of the Charter
of Fundamental Rights of the European Union. The Constitution of the Republic of Austria and the
constitutions of the individual federal states emphasize the equality of spouses and the voluntary nature of
their union, the protection of marriage and the family, and the rights of parents and children. These

provisions are supplemented by those of the Austrian Civil Code. According to it, spouses have equal

26 H. Graupner, Rechtliche Situation, op. cit., p. 5 and ff.
2788 40 et seq. and §§ 89 et seq. of the Austrian Civil Code — Allgemeines biirgerliches Gesetzbuch; The alimony obligation
lasts at least until the child reaches the age of five, but this period can be extended to eight years.
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rights and marriage is a union between two people who have voluntarily entered into it for the purpose of
supporting each other and bringing up children. The duties of the spouses to provide for the welfare of the
family should be divided so that each fulfills his or her share, whether in the form of work or earning
a living.

In 2010, same-sex couples were granted the right to enter into a civil union under the Civil
Partnership Act. The law was enacted at the request of the state of Vienna, which was seeking legislation
from the federal government. Interestingly, due to social changes in society, the possibility of entering
into a civil partnership has also become attractive to persons of different sexes. This issue became the
subject of a decision by the Austrian Constitutional Court, which, in a decision dated December 4, 201728
recognized that persons of different sexes may also enter into civil partnerships. Thus, in the Republic of
Austria, people of the same and different sexes are free to choose whether to enter into a partnership or

marriage with each other.

8 (G 258-259/2017-9, Verfassungsgerichtshof, op. cit.
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